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Richard L. Hasen, CampaignFinanceLaws andthe Rupert Murdoch Problem, 1999 TEX. L. REV.
1627 (1999). Professor Hasen's article primarily dealt with the issue of corporate media moguls
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"Have you heard the one about the actor working as a comedian who
plays a talk show host who is pretending to run for president?"
-David Carr'
I. COLBERT'S RUN FOR THE WHITE HOUSE: REALER THAN
SAM BROWNBACK?

The "October Surprise" of the 2008 presidential election campaign
arrived early in this election cycle-much like the campaign itself--on
October 16, 2007, in South Carolina, when Stephen Colbert 2 announced
his candidacy for President of the United States of America.3 Colbert was
born and raised in the Palmetto State and promised to campaign on a
platform of "pander[ing]" to the "beautiful, beautiful people" of South
Carolina as the "favorite son" candidate.4 In an interview with the
Washington Post, Colbert was (somewhat) more specific about his
campaign principles: "What, exactly, is Colbert's platform? He's ticked
that Georgia is known as the Peach State even though, he contends, South
Carolina grows more peaches. He's worried about Chinese shrimp

1. "The Gospel According to Mr. Colbert," N.Y. TIMES.COM, Oct. 22, 2007,
http://www.nytimes.com/2007/10/22/business/media/22carr.html?scp=7&sq=&st=nyt.
2. Stephen Colbert is an Emmy and Peabody award winning American comedian, satirist,
actor, and writer. He is known for his ironic style, and for his deadpan comedic delivery. Mr.
Colbert currently hosts the Colbert Report on Comedy Central.
3. Jacques Steinberg, Colbert ConsultedPartiesBefore AnnouncingRun, N.Y. TIMES, Oct.
18, 2007, at E2, availableat 2007 WLNR 20432524; see also Brian Stelter, The Colbert Nation
Quickly Colonizes Facebook, N.Y. TIMES, Oct. 29, 2007, at C4, available at 2007 WLNR
21266419.
4. James Rainey, Is There Truthiness to His '08 Bid?," L.A. TIMES, Nov. 1, 2007, at Main
News 16. A "favorite son" presidential candidate refers to one who campaigns in his home state
without necessarily intending to win the party's presidential nomination, but who goes to the
national party convention with control of some or all of the state's delegates, whose votes are then
bartered at the convention for favorable treatment for the state or the "favorite son" (e.g., a plum
appointment) by the party nominee once elected. For example, the Ohio delegation to the 1860
Republican Convention switched their votes during the third ballot to give Abraham Lincoln the
presidential nomination in exchange for a promise that Ohio's "boy can have anything he wants";
there, Ohio's favorite son was Salmon P. Chase, whom was later appointed to the Supreme Court
of the United States. CHICAGO DAYS: 150 DEFINING MOMENTS IN THE LIFE OF A GREAT CITY
(Stevenson Swanson ed., McGraw-Hill 1996), reprintedin Kenan Heise, May 18, 1860: Wigwam
Crowd Stacked in Lincoln's Favor, CHi. TRIB., Jan. 23, 1997, 1997 WLNR 5750179.
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imports hurting his home-state fishermen. And, he adds out of nowhere,
'we shouldn't fall prey to the homosexual agenda." 5
'6
Given Colbert's primary profession-posing as a "loudmouth pundit
host of a late night cable fake news show in which he spoofs personalityoriented "cult" cable news shows that offer opinions and analyses;7 one
might have thought Colbert's presidential campaign was only anotherjoke.
Not everyone thought so. The announcement drew national attention
including attention from the Drudge Report,' ABC News.com, and
Slate.com. Within a few days, at least one national poll had Colbert in fifth
place among Democratic candidates (even though he pledged to run as
both a Republican and a Democrat, in order to lose twice!), ahead of Bill
Richardson, Dennis Kucinich, and Mike Gravel.9 Colbert flashed the
headline from the EditorandPublisherWeb site "Stephen Colbert Moves
Ahead Of Richardson, Closes In On Biden In National Poll!" in front of
the camera on one show, commenting that "ABC News says my campaign
is 'no joke.' I ask you, is anyone saying that about Richardson or Biden?
Not after that poll."1
In a role reversal, Colbert appeared on NBC's traditional Sunday
television news show, Meet the Press hosted by Tim Russert, stating:

5. Howard Kurtz, Primary-Time TV With Colbert the Candidate,WASH. POST, Oct. 17,
2007, at CO1, available at http://www.washingtonpost.com/wp-dyn/content/article/2007/10/16/
AR2007101602462.html.
6.
Move over O'Reilly, Carville and Scarborough-there's another loudmouth
pundit in town, blowing a whole lot of hot air. Hosted by "The Daily Show's"
standout correspondent, Stephen Colbert, the Emmy®-nominated "The Colbert
Report" features no-holds-barred discussions in which the important topics of our
time and the daily news are treated with absolutely no seriousness whatsoever.
Press Release, Comedy Central, http://www.comedycentral.com/press/series/the colbertreport.jhtml
(last visited Mar. 27, 2008).
7. Jacques Steinberg, "DailyShow" PersonalityGets His Own Platform,N.Y. TIMES, May
4, 2005, at E2, available at http://www.nytimes.com/2005/05/04/arts/television/04come.html?
scp=39&sq=&st=nyt.
8. Drudge Report 2008, http://www.drudgereport.com. The Drudge Report is a popular
news aggregation web site run by Matt Drudge.
9. Chris Cillizza, Poll Tries to Measure Colbert Effect, THE Fix, Oct. 22, 2007,
http://blog.washingtonpost.com/thefix/2007/10/thecolberteffect.htm. Richardson, Kucinich, and
Gravel were real candidates.
10. Gil Kaufman, Stephen Colbert'sPresidentialBidDeniedby South CarolinaDemocratic
Party, MTV NEWS, Nov. 2, 2007, http://www.mtv.com/news/articlesf1573288/20071 101/index.
jhtml.
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I think a lot of people are asking whether-they say, "Is this, is this
real," you know? ... And to which I would say to everybody, this
is not a dream, OK? You're not going to wake up from this,
OK? I'm far realer than Sam Brownback, let me put it that way."
The reality of Colbert's comedic and satirical run for the White House
may have been open to question, but it quickly drew accusations that he,
Comedy Central, and its corporate parents, MTV and Viacom, were
violating the federal campaign finance laws and possibly the "equal time"
provisions of the Federal Communications Act (FECA). For example,
Juliet Lapidos of Slate.com suggested both: that Comedy Central or
Viacom might be making prohibited corporate expenditures in connection
with a federal election by presenting the ColbertReport, and that the other
sixteen candidates for President would be entitled to the same amount of
"air time" (the Colbert Report is distributed by cable, not broadcast
through the air) as Colbert receives, which was asserted to be twenty
minutes per night, four days per week.' 2 In addition, Rick Klein of
ABC.com suggested that providing Colbert with a show to promote his
candidacy would constitute an illegal corporate contribution. 3 Professor
Hasen stopped short of asserting that Colbert's "Hail to the Cheese"
campaign in fact violated federal election laws, which in some
circumstances might be a crime, but noted that whether Colbert qualified
for the media exemption and thus avoided a violation was "not completely
clear":
Does promotion of Colbert's candidacy by Viacom fall into the
exception? It's not completely clear. First, since Colbert the
candidate is also an executive producer and writer on the show, that
may make him in control of the "facility" for purposes of the
campaign finance law. Second, it's not clear whether the promotion
ofthe candidacy on his show-which is essentially a satire in which
Colbert, always in character, plays a buffoonish Bill O'Reillylike conservative talk show host-counts as a "news story,"
11. Rick Klein, No Joke: Colbert's Campaign May Run Afoul of Law: Campaign Finance
Law May Spoil Comedian'sFun, ABC NEwS.COM, Oct. 24,2007, http://abcnews.go.com/Politics/
Vote2008/storyid=3766656&page=1.
12. Juliet Lapidos, Is Stephen ColbertBreakingthe Law? How Colbert '08 CouldRun Afoul
of the FEC, SLATE.COM, Oct. 23, 2007, http://www.slate.com/id/2176466/.
13. Klein, supra note 11. It should be noted that ABC.com's ABC Network would be
considered a competitor with Viacom's CBS television network. Viacom is the corporate parent
of MTV, which in turn is the corporate parent of Comedy Central. Possibly, this also means Klein
did not get the joke.

THE STEPHEN COLBERT PROBLEM: THE MEDIA EXEMPTION

"commentary" or "editorial." Does schtick count as commentary?
These are not easy legal questions to answer, given existing Federal
Election Commission and court rulings.' 4
In succeeding programs, Colbert played his faux campaign to the hilt,
even acknowledging the existence of legal questions about the campaign
and reading letters from his campaign finance lawyers on the air to show
that he was acting in compliance. Colbert even (sort of) promised to
adhere to campaign finance laws: "In accepting corporate money, I
promise to respect federal election laws the same way I respect the mustshower-before-swimming law at the Y. .. ."" Having stated that he would
run as both a Democrat and Republican, Colbert backed off that pledge
when, in pretending to fill out his candidate filing documents during the
program, he "discovered" the required filing fee for the South Carolina
Republican Party was $35,000; he instead opted for the more moderatelypriced Democratic primary at $2,500.16
To fund his campaign, Colbert pretended to adopt the snack food
"Nacho Cheese Doritos®" as his corporate "sponsor,"' 17 and dubbed those
segments of his show covering his presidential bid the "Hail to the Cheese
Stephen Colbert Nacho Cheese Doritos® 2008 Presidential Campaign.""i
The same show displayed Colbert's image on-screen bisected with a red
line to depict the boundary line between his appearance as candidate and
his role as "news" show host-interviewing himself. To graphically
illustrate the joke, the onscreen title of the segment was redrawn,
transforming from "Hail to the Cheese Stephen Colbert Nacho Cheese

14. Richard L. Hasen, Stephen Colbert's "Hailto the Cheese "PresidentialCandidacy: Why
the Comedian's Campaign Raises Serious Questions about the Role of Corporate Money In
Elections,FINDLAW.COM, Nov. 9,2007, http://writ.lp.findlaw.com/commentary/20071109_hasen.
html. The emphasis is in the original, and represents a hyperlink to Allison Hayward's Skeptic's
Eye Blog discussion of the issue. See More on the "Colbert As Campaign Finance Scofflaw"
Meme, SKEPTICSEYE.COM, Oct. 25,2007, http://skepticseye.com/2007/10/more-on-the-colbert-ascampaign-finance-scofflaw-meme/.
15. Klein, supra note 11.
16. See Colbert Report: FilingPapers(Comedy Central television broadcast Oct. 17, 2007),
availableathttp://www.comedycentral.com/colbertreport/videos.jhtml?videold= 18638. Colbert
also neatly sidestepped a Federal Election Campaign Act rule that triggers Federal political
candidate and committee filing and reporting requirements when a candidate spends more than
$5000 on the campaign, I1 C.F.R. § 100.3 (2007).
17. There was apparently no actual sponsorship and Pepsico, maker of Nacho Cheese
Doritos, paid no consideration for being featured in the "campaign." Hasen, supra note 14.
18. See Colbert Report: Hail to the Cheese (Comedy Central television Oct. 18, 2007),
availableat http://www.comedycentral.com/ colbertreport/vides.jhtml?videoId=l 18650.
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Doritos® 2008 Presidential Campaign" to "Hail to the Cheese Stephen
Colbert Nacho Cheese Doritos® 2008 Presidential Campaign Coverage."' 9
On November 1, 2007, the Executive Committee of the South Carolina
Democratic Party denied Colbert's request to appear on the Democratic
Party primary ballot by a vote of 13-3, in part, because he was only
seeking to run in South Carolina and so was not considered a viable
national candidate.2" Barack Obama campaign supporters lobbied members
of the Committee, urging them to deny Colbert a place on the ballot,
apparently fearing that Colbert on the ballot would cost Obama votes. One
Obama supporter, who did not get the joke, opposed putting Colbert on the
ballot and told CNN: "I placed the calls as a concerned Democrat,
It is not a time for games or
realizing that we are a country in despair ....
to make a mockery of the process."'"
Ironically, both Mike Gravel and Dennis Kucinich (who trailed Colbert
in the polls) were accepted by the Executive Committee for the primary
ballot, and they dropped out of the race before the primary was held in
January 2008.22 On November 5, 2007 Colbert consoled his supporters by
noting:
Although I lost by the slimmest margin in presidential election
history (only 10 votes) I have chosen not to put the country through
another agonizing Supreme Court battle. It is time for this nation to
heal. I want to say to my supporters, this is not over. While I may
accept the decision of the Council, the fight goes on! The dream
endures! And I am going off the air until I can talk about this
without weeping.23
Actually, the ColbertReport, like its Comedy Central companion, the
Daily Show with Jon Stewart, and all other late night talk shows (NBC's

19. Id. The real joke is that it was not a joke, as he mocked the scarcely discemable
difference between "news" coverage of the campaign and the campaign itself. See id.
20. Gil Kaufman, Stephen Colbert'sPresidentialBidDeniedby South CarolinaDemocratic
Party, MTV NEWS, Nov. 2, 2007, http://www.mtv.com/news/articles/1573288/20071101/
index.jhtml; Katharine Q. Seelye, Colbert'sPresidentialBid EndsAfter a 'No' in South Carolina,
N.Y. TIMES.COM, Nov. 2,2007, http://www. nytimes.com/2007/11/02/us/politics/02colbert.html?
scp=5&sq=&st-nyt.
21. Peter Hamby, Obama SupportersPressedOfficials to Keep ColbertoffBallot, CNN.COM,
Nov. 6, 2007, http://www.cnn.com/2007/POLITICS/ 11/06/obama.colbert/index.html (quoting
State Representative Baraki Sellers).
22. See Editorial, In our View: Decision Time, COLUMBLAN, Feb. 1, 2008, at C, availableat
2008 WLNR 3437329.
23. Hamby, supra note 21.
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Tonight Show, CBS's Late Show) went off the air due to the Hollywood
writer's strike which began November 5, 2007.24 This may be a sad legacy
of the strike, according to one Washington Post blog writer, who noted:
Stewart and Colbert are already respected pundits in my book,
their satire as insightful as any political commentary out there.
Their absence, because of the writers' strike, in the weeks leading
up to the Iowa caucus was a real blow to our national political
discourse (and a relief, no doubt, to gaffe-prone candidates) .... 25
II. THE BAN ON CORPORATE POLITICAL SPENDING: A BRIEF
HISTORY AND THEORY

Corporations are forbidden from making political contributions to, or
expenditures in support of, federal candidates from corporate treasury
funds. 26 Given that individuals or unincorporated groups may contribute,
albeit in limited amounts, or make political expenditures in unlimited
amounts, 27 it is not easy to see why entities taking the corporate form
24. Jason DeCrow, Colbert Drops Presidential Bid, USA TODAY, Nov. 5, 2007,
www.usatoday.com/life/people/2007-11-05-colbertN.htm.
25. Posting of Andrds Martinez to A Stewart-Colbert Ticket?-Stumped, http://blog.
washingtonpost.com/stumped/2008/02/astewartcolbert-ticket.html (Feb. 15, 2008, 12:00 EST).
26. 2 U.S.C. § 441b(a) (2000 & Supp. 2007).
It is unlawful for any national bank, or any corporation organized by authority of
any law of Congress, to make a contribution or expenditure in connection with any
election to any political office, or in connection with any primary election or
political convention or caucus held to select candidates for any political office, or
for any corporationwhatever, or any labororganization,to make a contribution
or expenditure in connection with any election at which presidential and vice
presidential electors or a Senator or Representative in, or a Delegate or Resident
Commissioner to, Congress are to be voted for, or in connection with any primary
election or political convention or caucus held to select candidates for any of the
foregoing offices, or for any candidate, political committee, or other person
knowingly to accept or receive any contribution prohibited by this section, or any
officer or any director of any corporation or any national bank or any officer of
any labor organization to consent to any contribution or expenditure by the
corporation, national bank, or labor organization, as the case may be, prohibited
by this section.
Id. (emphasis added).
27. See generallyBuckley v. Valeo, 424 U.S. 1, 23-35 (1976) (upholding a $1,000 limit on
personal contributions to candidates or their campaign committees); id. at 35-36 (upholding a
$5,000 limit on political action committee donations to candidates and campaign committees); id.
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should be so restricted in the political arena.2" In part, this may be
considered an accident of history, because at the time the federal corporate
prohibition first appeared, there were no limits on individual contributions
in Federal campaigns, and the statutes reflected political opportunism as
much as public policy. The corporate prohibition on which the current
statute is based, the Tillman Act of 1907, was the first federal ban on
contributions or spending, and applied to federally-chartered banks and
corporations. It was adopted in response to a largely unrelated state (New
York) investigation into certain financial practices of the Equitable Life
Insurance Company.29
The earliest bans on corporate contributions occurred in 1897 when
state statutes were adopted in Florida, Tennessee, Missouri, and
Nebraska.3 ° Those statutes, however, represented retaliation by states who
had voted for the defeated William Jennings Bryan in the 1896 presidential
election against corporate support for his victorious opponent, William
McKinley. 3' The more complete campaign finance regulation, the utterly
ineffectual Corrupt Practices Act of 1925 was adopted in response to the
famous "Teapot Dome" scandal of the Harding Administration; yet, the
kickback scheme employed was successfully prosecuted under traditional
bribery statutes.32

at 38 (upholding a $25,000 individual limit on total contributions to all candidates and campaign
committees in a calendar year); id. at 53 (striking down limits on independent expenditures in
support of a candidate); id. at 54 (striking down limits on spending from a candidate's personal or
family resources); Buckley, 424 U.S. at 55 (striking down overall spending limits).
28. See Daniel Hays Lowenstein, A Patternless Mosaic: CampaignFinanceand the First
Amendment After Austin, 21 CAP. U. L. REv. 381, 405-06 (1992).
29. BRADLEY A. SMITH, UNFREE SPEECH: THE FOLLYOFCAMPAIGNFINANCE REFORM 23-24
(2001) [hereinafter SMITH, UNFREE SPEECH].
30. Robert E. Mutch, Before andAfterBellotti: The CorporatePoliticalContributionsCases,
5 ELECTION L.J. 293 n. 1 (2006) (citing state statutes).
31. SMITH, UNFREE SPEECH, supra note 29, at 23. See also Allison Hayward, Revisiting the
Fable of Reform, 45 HARV. J. ON LEGIS. 421, 430-31 (2008), availableat http://papers.ssm.com/
sol3/papers.cfin?abstract id=l 041241.
Corporate contribution prohibitions sought to attack a different problem from that
addressed in publicity laws. Typically corporate bans arose once particular
corporations provoked the ire of legislators. In the context of the 1897 statutes,
railroads were the main target.... States adopting corporate contribution bans in
1897 all voted for William Jennings Bryan in 1896.
Id.;

ROBERT E. MUTCH, CAMPAIGNS, CONGRESS, AND COURTS: THE MAKING OF FEDERAL
CAMPAIGN FINANCE LAW (1988).

32.

SMITH, UNFREE SPEECH,

supra note 29, at 25-26.
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Nonetheless, the corporate contribution and expenditure ban first
adopted in the Tillman Act remained in force through the succeeding
major revisions of campaign finance law represented by the Federal
Election Campaign Act of 1971 and its fundamental post-Watergate 1974
Amendments, and the more recent Bipartisan Campaign Reform Act of
2002,"3 better known as McCain-Feingold, after its Senate sponsors. In
1957, the underlying theory of the Tillman Act was expounded in terms of
the Progressive Movement by Justice Frankfurter in UnitedStates v. Auto
Workers,34 and has been repeated by the Supreme Court in numerous
subsequent cases from Austin v. Michigan Chamber of Commerce 5 to
F.E.C. v. Beaumont3 6 to McConnell v. F.E.C.37
Allison Hayward's exhaustive examination of the underpinnings of
Auto Workers concludes that Justice Frankfurter's history is "not history
but a fable"38 and is unreliable as a basis for evaluating campaign finance
from congressional legislation. Nonetheless, in Austin, the Supreme Court
applied Justice Frankfurter's fable to explain why a Michigan statute
banning corporate expenditures in support of candidates for office
survived First Amendment scrutiny:
State law grants corporations special advantages-such as
limited liability, perpetual life, and favorable treatment of the
accumulation and distribution of assets-that enhance their ability
to attract capital and to deploy their resources in ways that
maximize the return on their shareholders' investments. These

33. Pub. L. 107-155, 116 Stat. 81 (2002).
34. United States v. Int'l Union United Auto., Aircraft, & Agric. Implement Workers of Am,
(Auto Workers), 352 U.S. 567 (1957).
35. Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 660 (1990).
36. FEC v. Beaumont, 539 U.S. 146, 153 (2003).
37. McConnell v. FEC, 540 U.S. 93, 115-117 (2003); see Austin v. Mich. State Chamber of
Commerce, 494 U.S. 652, 660 (1990). Hayward, supra note 31, at 423 (finding that the Auto
Workers history of campaign finance law has been cited in eighteen Supreme Court decisions and
extensively discussed in eight).
38. Hayward, supra note 31, at 425.
But Auto Workers contains not history but a fable. It is a singularly influential
fable that forms the foundation of key campaign finance decisions and the
rationale for deference to Congress. Reexamining Auto Workers is important to
understand what the true history has been, to observe how and why Congress has
enacted certain laws and not others, and to reevaluate what discretion Congress
deserves in this highly-charged and conflicted area.
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state-created advantages not only allow corporations to play a
dominant role in the Nation's economy, but also permit them to use
"resources amassed in the economic marketplace" to obtain "an
unfair advantage in the political marketplace." As the Court
explained in MCFL, the political advantage of corporations is unfair
because "[t]he resources in the treasury of a business corporation
...are not an indication of popular support for the corporation's
political ideas. They reflect instead the economically motivated
decisions of investors and customers. The availability of these
resources may make a corporation a formidable political presence,
even though the power of the corporation may be no reflection of
the power of its ideas."
We therefore have recognized that "the compelling
governmental interest in preventing corruption support[s] the
restriction of the influence of political war chests funneled through
the corporate form."39
The Austin Court had to stretch to equate a nonprofit corporation's
support for a candidate to the type of corruption or appearance of
corruption identified as a compelling governmental interest in the seminal
Buckley v. Valeo4° decision, and it managed to do so only by discovering
that the Michigan statute:
[A]ims at a different type of corruption in the political arena: the
corrosive and distorting effects of immense aggregations of wealth
that are accumulated with the help of the corporate form and that
have little or no correlation to the public's support for the
corporation's political ideas. See supra, at [658-659]. 41
FECA, as amended, places substantial restrictions on the First
Amendment rights of corporations. The theory that the special advantages
of the corporate form justify this impairment is not particularly persuasive,
especially as applied to corporate contributions. The notion that
corporations have the potential to aggregate vast sums of money
disproportionate to its political support through special liability and tax
treatment falls flat on its face when it is considered that individuals, even
wealthy individuals, are (in theory) limited in contributions 42 to federal

39. Austin, 494 U.S. at 658-59 (citations omitted).

40. 424 U.S. 1, 26-29 (1976).
41. Austin, 494 U.S. at 660.
42. See Buckley, 424 U.S. at 29.
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candidates to sums as low as $2,300.13 Corporations are limited to zero, yet
the Supreme Court has held that individual contribution limits of $400.00
are so low as to infringe First Amendment rights." The case for limiting
corporate contributions to zero has really not been made, but that is a
subject for another article.
The case directly addressed in Austin and perhaps more relevant to
Stephen Colbert's campaign is the prohibition on corporate expenditures,
where it would seem that the corporate form's superior ability to
accumulate capital has more potential meaning. However, one category of
corporations remains free to express political opinions at will and in
unlimited amounts notwithstanding their "unfair" ability to aggregate
capital, and their undoubted influence on public opinion unrelated to their
level of public support.45
III. THE CORPORATE MEDIA

AND THE MEDIA EXEMPTION

The juxtaposition of the theory of the corporate prohibition on political
advocacy with the realities of the media world results in a loudly dissonant
clash. In the real world, the New York Times Corporation owns the New
York Times newspaper; General Electric owns NBC, CNBC, and half of
MSNBC (Microsoft has the rest); Time-Warner, Inc. owns Time
Magazine, CNN, numerous cable systems and media companies; Disney
Corporation owns ABC, ESPN, newspapers and magazines; News
Corporation owns Fox News, Twentieth Century Fox Films, Fox
43. FECA, as amended, sets contribution limits by individuals to candidates at $2000 per
election, 2 U.S.C. § 441a(a)(1)(A) (2000 and Supp. 2007), adjusted for inflation since 2002. The
inflation-adjusted limit for 2007-2008 is $2300 per election. See FEC, Quick Answers to General
Questions, How Much Can I Contribute?, http://www.fec.gov/ans/answersgeneral.shtml#How_
much can I contribute (last visited Aug. 25, 2008).
44. Randall v. Sorrell, 126 S. Ct. 2479,2486,2495 (2006). Corporations can donate through
segregated funds solicited expressly for political purposes, otherwise known as political action
committees (PACs), but the additional burden of organizing and administering such funds is not
light, and would not be tolerated for small entities. See FEC v. Mass. Citizens for Life, Inc., 479
U.S. 238, 253-55 (1986).
45. The general debate over the extent to which corporations have (or not) First Amendment
rights is beyond the scope of this Article. See generally First Nat'l Bank v. Bellotti, 435 U.S. 765,
778 (1978) (recognizing that political speech may be protected because of its nature rather than its
corporate source, although Austin and other cases had seemed to limit Bellotti to its facts).
However, in FEC v. Wisconsin Right to Life, Inc., the Court rejected an argument that Austin-type
corruption justified banning corporate issue advocacy during elections as inconsistent with Bellotti.
FEC v. Wis. Right to Life, Inc., 127 S. Ct. 2652,2673 (2007) (WRTL 17). This Article examines the
scope of the media exemption to the ban on corporate expenditures and contributions rather than
the validity of the underlying ban.

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 19

Television stations, and a host of other media outlets; and Viacom owns,
among others, CBS, MTV, and Comedy Central.46 Newspapers, television
stations and networks, cable networks, magazines, Internet Web sites,
blogs, online journals and magazines are the broadsheets of the twentyfirst century.
Few, if any, of the new or old media are delivered by operations that
do not take advantage of the corporate form of organization. Increasing
numbers of people, especially young people, no longer read newspapers
(unless online); they say they get most of their news from shows like Jay
Leno's Tonight Show, Comedy Central's Daily Show with Jon Stewart,
and of course, Stephen Colbert's Colbert Report. The line between news
and entertainment is not just blurred, it is nearly abolished.
For practical purposes, corporate entities perform the traditional, First
Amendment-protected roles of news, commentary, and editorial, mixed
with large doses of satire, irony, ridicule, and comedy. The clash between
corporate political advocacy prohibitions and constitutional First
Amendment press and media doctrine is resolved, at least in part, through
express statutory exemption in the governing law, FECA, and its myriad
of regulations.47
In Austin, the Michigan State Chamber of Commerce placed the
corporate structure of the media at issue by arguing that allowing media
corporations to endorse candidates, while forbidding other corporations,
violated the Equal Protection clause of the Fourteenth Amendment. The
Austin Court rejected the argument, finding:
Although all corporations enjoy the same state-conferred
benefits inherent in the corporate form, media corporations differ
significantly from other corporations in that their resources are
devoted to the collection of information and its dissemination to the
public. We have consistently recognized the unique role that the
press plays in "informing and educating the public, offering
criticism, and providing a forum for discussion and debate."
Bellotti, 435 U.S., at 781. See also Mills v. Alabama, 384 U.S. 214,
219 (1966) ("[T]he press serves and was designed to serve as a
powerful antidote to any abuses ofpower by governmental officials

46. Richard L. Hasen, CampaignFinanceLaws and the Rupert Murdoch Problem, 77 TEX.
L. REv. 1627, 1628 (1999) (citing BEN H. BAGDIKIAN, THE MEDIA MONOPOLY (5th ed. 1997)). See
also Ben Hooks, Testimony before the FederalCommunications Commission, MB Docket 04-207,
July 29, 2004, at 14-15, available at http://www.americancable.org/news/press/BHooks%20FCC%20 Testimony-072804.pdf.
47. See 11 C.F.R. §§ 100.1-100.155 (2007).
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and as a constitutionally chosen means for keeping officials elected
by the people responsible to all the people whom they were selected
to serve"). The Act's definition of "expenditure," § 169.206,
conceivably could be interpreted to encompass election-related
news stories and editorials. The Act's restriction on independent
expenditures therefore might discourage incorporated news
broadcasters or publishers from serving their crucial societal role.
The media exception ensures that the Act does not hinder or prevent
the institutional press from reporting on, and publishing editorials
about, newsworthy events. Cf H.R. Rep. No. 93-1239, p. 4 (1974)
(explaining a similar federal media exception, 2 U.S.C. §
431 (9)(B)(i), as "assur[ing] the unfettered right of the newspapers,
TV networks, and other media to cover and comment on political
campaigns"); 15 U.S.C. §§ 1801-1804 (enacting a limited
exemption from the antitrust laws for newspapers in part because
of the recognition of the special role of the press). A valid
distinction thus exists between corporations that are part of the
media industry and other corporations that are not involved in the
regular business of imparting news to the public. Although the
press' unique societal role may not entitle the press to greater
protection under the Constitution, Bellotti, supra,435 U.S. at 782,
and n. 18, it does provide a compelling reason for the State to
exempt media corporations from the scope of political expenditure
limitations. We therefore hold that the Act does not violate the
Equal Protection Clause.48
As the Austin Court noted, the FECA media exemption is "similar" to
the Michigan media exemption, and for our purposes identical.49
A. "Hailto the Cheese" as Corporate
"Contribution"or "Expenditure"
As previously noted, corporate contributions or expenditures in
connection with federal elections are prohibited.5" In order for Colbert's
faux campaign to be illegal, it must meet the statutory definition of either
a "contribution" or an "expenditure" in connection with a federal
campaign and it must have been made for the purpose of influencing an

48. Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 667-68 (1990) (citations
omitted).
49. Id. at 667 n.5.
50. 2 U.S.C. § 441b(a) (2000 & Supp. 2007), quoted in supra note 26.
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election for federal office.5 If both requirements are met, it must fall
outside the definition of the media exemption on FECA to be considered
a contribution or expenditure prohibited by the law.
Under FECA, the term "expenditure" includes "any purchase, payment,
distribution, loan, advance, deposit, or gift of money or anything of value,
made by any person for the purpose of influencing any election for Federal
office ... "52 The statute contains a parallel definition of "contribution"
as including "any gift, subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of influencing any
election for Federal office. .. ."" By giving Colbert air time (the "Hail to
the Cheese" segments of his show) to promote his presidential bid, the
corporate owners of Viacom, MTV, Comedy Central, or conceivably the
Colbert Report are allegedly giving (or expending) "anything of value,"
which, as corporations, is prohibited. The statute does not define "anything
of value," although the FEC regulations say that it means "all in-kind
contributions" including the provision of free or at below usual priced
goods or services such as facilities, equipment, personnel and advertising
services.54
Certainly the distribution over national and local cable networks of the
"Hail to the55 Cheese" portions of the Colbert Report might be considered
"anything" of value and at least putatively constitute contributions or
expenditures. Assuming this to be the case, FECA requires further analysis
because the statutory definition of expenditure is limited by the "media
exemption," which provides that, "[tihe term 'expenditure' does not
include- (i) any news story, commentary, or editorial distributed through
the facilities of any broadcasting station, newspaper, magazine, or other
periodical publication, unless such facilities are owned or controlled by
any political party, political committee, or candidate."56
The "contribution" definition has the same media exemption as the
"expenditure" definition, in that it incorporates the "expenditure"
exemption by reference.57 Accordingly, if the media exemption applies and

51. See supra note 26 and accompanying text.
52. 2 U.S.C. § 431(9)(A)(i) (2000 & Supp. 2007) (emphasis added).
53. 2 U.S.C. § 431(8)(A)() (200 & Supp. 2007) (emphasis added).
54. 11 C.F.R. § 100.52(d)(1), 100.11 1(e)(1) (2007).
55. Whether it was "for the purpose of influencing a Federal election" is debatable because
there is reason to believe that the real purpose, aside from constituting a joke, was to promote
Colbert's new book. STEPHEN COLBERT, I AM AMERICA (AND So CAN You!) (2007) (published
only a few days before the "Hail to the Cheese" campaign announcement). However, to maintain
the joke, and the analysis, I will assume at least one purpose was to influence the election.
56. 2 U.S.C. § 431(9)(B) (2000 & Supp. 2007).
57. 2 U.S.C. § 43 1(8)(B)(vi) (2000 & Supp. 2007) (providing the term "contribution" does
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the ColbertReport's "Hail to the Cheese" segment is not an expenditure,
it also is not a contribution, and does not violate FECA.
B. Colbert's "Hailto the Cheese" Schtick as News Story,
Commentary, or Editorial
One of the serious questions raised by Professor Hasen was whether the
Colbert Report in general, and Colbert's "promotion of the candidacy on
his show-which is essentially a satire in which Colbert, always in
character, plays a buffoonish Bill O'Reilly-like conservative talk show
host-counts as a 'news58story,' 'commentary' or 'editorial.' Does schtick
count as commentary?
The answer to this question is "yes." If attempts at humor, buffoonery,
entertainment, and general silliness or irrationality were to disqualify news
and talk shows from the broad categories of "news, commentary, or
editorial," then it may be that news, like dinosaurs, should be considered
extinct. Beyond that somewhat curmudgeonly observation, it is also clear
that humor, ridicule, irony, and satire are common and often effective
forms of education, information, commentary, or editorial. American
history is replete with trenchant political satire from Benjamin Franklin's
famous essays in the New EnglandCourantand PoorRichard'sAlmanac,
to Mark Twain, Will Rogers, and Gary Trudeau's Doonesbury. A
surprising amount of serious scholarly attention has been devoted to "fake
news" shows such as Comedy Central's Daily Show with Jon Stewart ("the
most trusted name in fake news"),59 . and its offspring, including the
(THE BOOK) and
ColbertReport, as well as the books, Stewart's AMERICA
60
Colbert's I AM AMERICA (AND SO CAN YOU!).
For purposes of this portion of the analysis, the Daily Show with Jon
Stewart and the Colbert Report can be treated as synonymous, because
Stephen Colbert served as the Daily Show's "Senior Correspondent"

not include--"(vi) any payment made or obligation incurred by a corporation or a labor
organization which, under section 441b(b) of this title, would not constitute an expenditure by such
corporation or labor organization...."For our purposes, we need not determine ifthe "Hail to the
Cheese" messages are contributions or expenditures.
58. Hasen, supra note 14.
59. The phrase comes from "the Daily Show with Jon Stewart['s]" billboard during the 2004
Republican National Convention, adjacent to one for Fox News, posted across the street from New
York's Madison Square Garden-site of the Convention. Robin Fenn, Public Lives: Covering the
Convention For Laughs, N.Y. TIMES.COM, Aug. 27, 2004, http://query.nytimes.com/gst/
fullpage.html?res--9F03E4D6103EF934A1 575BCOA9629C8B63.
60. See JON STEWART ET AL., AMERICA (THE BOOK): A CITIZEN'S GUIDE TO DEMOCRACY
INACTION (2004); COLBERT, supra note 55.
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appearing 823 times before starting his own show in October 2005.61 The
show was placed on Comedy Central's schedule to immediately follow the
Daily Show with Jon Stewart, and most Daily Shows end with a splitscreen and cut-in to Colbert's show, with6 2 the effect and intent of
"extending 'The Daily Show' to a full hour.
Some evidence that shows like the Daily Show and ColbertReport are
news, commentary, or editorial can be found in the fact that they are
publicly regarded as such. In 2004, the Daily Show with Jon Stewart was
honored by the Television Critics Association as winner for "Outstanding
Achievement in News and Information," beating traditional news shows
Nightline, Frontline,60 Minutes, and Meet the Press in the category.63
Beyond that, many surveys report that younger people increasingly get
their news from late night shows, including the Tonight Show on NBC, the
Late Show on CBS, the Daily Show with Jon Stewart, and the Colbert
Report. The Annenberg Public Policy Center reported a National
Annenberg Election Survey in 2004 that showed those who watched the
Daily Show were not more knowledgeable about political affairs than those
who watched Leno or Letterman, but they were more knowledgeable than
viewers who watched traditional network or cable news or read
newspapers.'
Other scholarly studies have shown that the Daily Show assists viewers
in understanding politics and performs an educative and critical function.65
"The Daily Show has emerged as one of the most influential media sources
for political information, despite the show's status as 'fake news. "'66 While
it may be "fake news," it is clearly satire, and "[u]nlike traditional news,
which claims an epistemological certainty, satire is a discourse of inquiry,
a rhetoric of challenge that seeks through the asking of unanswered
61. See The Daily Show web site, Who's Been on the Most, http://www.thedailyshow.com/
newsteam.jhtml (listing Colbert as appearing 823 times on the Daily Show).
62. Steinberg, supra note 3 (quoting Doug Herzog, President of Comedy Central).
63. Profile-Jon Stewart, BILL MOYERS J., Apr. 27, 2007, http://www.pbs.org/
moyers/joumal/04272007/profile.html.
64. Press Release, National Annenberg Election Survey, Daily Show Viewers Knowledgeable
About Presidential Campaign (Sept. 21,2004), http://web.archive.org/web/20050308165738/http://
www.annenbergpublicpolicycenter.org/naes/200403late-night-knowledge-2_9-21_pr.pdf ("In
fact, Daily Show viewers have higher campaign knowledge than national news viewers and
newspaper readers-even when education, party identification, following politics, watching cable
news, receiving campaign information online, age, and gender are taken into consideration.").
65. Jody Baumgartner& Jonathon S. Morris, TheDailyShowEffect: CandidateEvaluations,
Efficacy, andAmerican Youth, 34 AM. POL. RES. 341, 362 (2006).
66. Steve Vanderheiden, America (The Book): Textbook ParodyandDemocraticTheory, in
THE DAILY SHOW AND PHILOSOPHY: MOMENTS OF ZEN IN THE ART OF FAKE NEWS 205 (Jason Holt
ed., 2007) [hereinafter THE DAILY SHOW AND PHILOSOPHY].
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questions to clarify the underlying morality of a situation., 67 Moreover,
Geoffrey Baym suggests that the "news satire format" (like the DailyShow
and Colbert Report) is not properly classified as fake news because it
conveys much factual information; it is better considered as "an alternative
model ofjournalism" and it is being used "to interrogate power, parody to
critique contemporary news, and dialogue to enact a model of deliberative
democracy. Schtick isno joke, at least in this case.
Finally, although not directly applicable except perhaps by analogy, it
is useful to consider the rulings of the Federal Communication
Commission when considering "Equal Opportunities Complaints,"
sometimes called "equal time" complaints, which are complaints by
political candidates that a broadcast licensee has given free time to their
opponent and they want "equal opportunities" for their campaign under
section 3 15 of the Federal Communications Act.70 Television shows which
are "bonafide news or news interview" programs are exempt from these
requirements so that broadcast licensees (or cable operators) can cover
political discourse and political races by newsmakers such as public
officials and candidates without incurring equal opportunities for every
candidate in the race.7 ' In the recent Tonight Show decision, the FCC ruled
that an appearance by then-California gubernatorial candidate Arnold
Schwarzenegger on Jay Leno's Tonight Show was a bona fide news
interview program exempt from "equal opportunities" requirements.72 This
followed a long line of FCC rulings which upheld seemingly
entertainment-type shows such as Donahue, Howard Stern, Sally Jesse
Raphael, Jerry Springer, Politically Incorrect, Today, Good Morning
America, and EntertainmentTonight as bona fide news or news interview
appearances exempt from equal opportunities requirements because they
contained one or more segments involving topics of interest with political
figures or other newsmakers.73

67. Geoffrey Baym, The Daily Show: DiscursiveIntegrationandthe Reinvention ofPolitical
Journalism,22 POL. COMM. 259, 267 (2005).
68. Id. at 261.
69. See generally THE DAILY SHOW AND PHILOSOPHY, supra note 66.

70. Technically, "equal time" refers to a now-repealed rule requiring television and radio
stations to grant equal time to opposing viewpoints on nearly any controversial issue, not just
political campaign opponents. The present rule governing political candidates is sometimes
confusingly referred to by the name for the former rule. See 47 U.S.C. § 315 (2000).
71. Id.
72. In reEqual Opportunities Complaint Filed by Angelides For Governor Campaign Against
11 California Television Stations, DA 06-2098 (Oct. 26, 2006) [hereinafter Tonight Show],
availableat http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-06-2098A1 .pdf.
73. See, e.g., In re Request by Multimedia Entertainment, Inc. for Declaratory Ruling, 56
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The Colbert Report is a regularly scheduled program that reports on
topics selected by the producers of the program. The persons selected for
interview seem to be chosen for newsworthiness or other basis grounded
in journalistic discretion. Thus, the Colbert Report should qualify for
exemption as a bonafide news program or interviews.74 While the "Hail
to the Cheese" segments clearly featured Colbert-the-host's coverage of
Colbert-the-candidate, the show also routinely featured other present and
former candidates from opposing parties, such as Ron Paul, Mike Gravel,
Mike Huckabee, Dennis Kucinich, Wesley Clark, Tom Delay, Howard
Dean, Bill Bradley, John Kerry, Chuck Schumer, Lynn Swann, Al
Sharpton, Ariana Huffington, Jesse Jackson, Robert F. Kennedy, Jr., Ned
Lamont, Bob Dole, Eliot Spitzer, and George McGovern, as guests, and
numerous others in video clips from other news programs.75 If the Daily
Show guests are also considered (e.g, if the Colbert Report is treated as a
continuation of the Daily Show) additions to the list of political candidate
and officeholder guests include Bill Clinton, Jimmy Carter, Al Gore, John
McCain, Hillary Clinton, Barack Obama, Joe Biden, Gary Hart, Newt
Gingrich, Arlen Specter, Tom Ridge, Christine Todd Whitman, Barbara
Boxer, Nancy Pelosi, Ted Kennedy, Bob Kerrey, and a host of other
notables. Even considered alone, the ColbertReport with the "Hail to the
Cheese" segments overall cannot be said to favor one candidate or party
in its political interviews.
C. Ownership or Control of a Facility
Because the "Hail to the Cheese" campaign segments seem on solid
ground as "news story, commentary, or editorial," the Colbert Report
qualifies for the media exemption if it is "distributed through the facilities
of any broadcasting station . . .unless such facilities are owned or

R.R.2d 143 (1984) (Donahue); In re Request of ABC, Inc., 15 FCC Red 1355 (MMB 1999)
(PoliticallyIncorrect);In re Request for Declaratory Ruling By Paramount Pictures Corp., 3 FCC
Rcd 245 (1988) (Entertainment Tonight); In re Request of Multimedia Entm't, Inc., 6 FCC Rcd
1798 (MMB 1991) (Sally Jessy Raphael); In re Request of Multimedia Entm't, Inc., 9 FCC Rcd
2811 (MMB 1994) (JerrySpringer);In re Request of Infinity Broad. Operations, Inc., 18 FCC Rcd
18603 (MB 2003) (HowardStern).
74. See Tonight Show, supra note 72, 8-9.
75. A list of air dates of the Colbert Report and guest appearances may be found at
http://epguides.com/ColbertReport/, at http://television.aol.com/show/the-colbert-report/81533/
episodes, and at http://en.wikipedia.org/wiki/List of The ColbertReport-episodes. A searchable
guest list for the Daily Show appears on its web site, http://www. thedailyshow.com/guests.jhtml,
and a guest list also appears in Wikipedia, at http://en.wikipedia.org/wiki/List-ofTheDaily_
Showguests.
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controlled by any political party, political committee, or candidate."76 The
statute says nothing about cable systems or channels, and with few
exceptions, cable distribution does not occur through broadcasting stations.
The FEC Regulations treat a cable operator or programmer or producer as
a broadcasting station for this purpose." Treating a cable distribution as
the equivalent of a broadcast, would seem to mean that the media
exemption applies to the Colbert Report. However, the exception to the
exception is "unless suchfacilitiesare owned or controlled by any political
party, political committee, or candidate."" The owner of the "facilities"
must be identified.
So far we know, no political party or political committee has any
ownership or control of Comedy Central, the ColbertReport, or any of the
parent companies, MTV (Comedy Partners) or Viacom. But, Stephen
Colbert is (or was) a candidate, or is (or was) at least trying to be one.
Assuming that he was a candidate, the question is did he exercise
ownership or control of Comedy Central, Colbert Report, or any of its
parent corporations? This is the second serious question identified by
Professor Hasen, who asks: "Does promotion of Colbert's candidacy by
Viacom fall into the exception? It's not completely clear. First, since
Colbert the candidate is also an executive producer and writer on the show,
that may make him in control of the 'facility' for purposes of the campaign
finance law."79
Neither FECA nor the FEC Regulations define "ownership" or
"control" for these purposes, nor do they define "facilities" or even
"broadcasting station." However, a brief review of the ownership structure

76. 2 U.S.C. § 431(9) (B) (2000 & Supp. 2007).
77. 11 C.F.R. § 100.73 (2007).
Any cost incurred in covering or carrying a news story, commentary, or editorial
by any broadcasting station (including a cable television operator, programmer or
producer), Web site, newspaper, magazine, or other periodical publication,
including any Internet or electronic publication, is not a contribution unless the
facility is owned or controlled by any political party, political committee, or
candidate, in which case the cost for a news story: (a) That represents a bonafide
news account communicated in a publication of general circulation or on a
licensed broadcasting facility; and (b) That is part of a general pattern of
campaign-related news accounts that give reasonablyequal coverage to all
opposing candidates in the circulation or listening area, is not an expenditure.
Id. (emphasis added). Under the regulations, even if a candidate controls the facilities, "bonafide
news" also qualifies for the exemption.
78. Id. (emphasis added).
79. See Hasen, supra note 14.
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allows the quick elimination of several of these corporate entities in order
to better focus on who may have made an expenditure. The first step is to
isolate which corporation may have given anything of value and whether
Colbert owns or controls the facility over which his show is distributed.
Professor Hasen's suggestion that Viacom may have made an expenditure
seems misplaced.
Colbert's show appears on the Comedy Central cable network, which
is self described as a "cable comedy service."8 Comedy Central fits in the
cable industry structure as a "programmer."'" Comedy Central develops
and produces or purchases programming content, packages it as a cable
"channel," and markets it to cable system operators such as Comcast or
Cox, or any of the thousands of smaller cable networks in the country.
Comedy Central is owned by Comedy Partners, a wholly-owned division
of Viacom Inc.'s MTV Networks. Comedy Central is thus a division of
MTV, which in turn is a division of Viacom. Colbert does not own or
control Viacom in any sense, nor does any political party or political
committee.
Viacom is an international media conglomerate owning among other
things, CBS television, half of the CW network, Showtime, MTV (parent
of Comedy Central), and numerous other media properties. Thus, Colbert
does not own or control MTV, because Viacom does, nor does he own or
control Comedy Partners or Comedy Central, because MTV does. The
ColbertReport is only one of Comedy Central's shows; others include the
Sarah Silverman Program,RENO 911!, Mind of Mencia, Lil' Bush, the
Daily Show with Jon Stewart, and South Park. Comedy Central is also
involved in producing nationwide stand-up comedy tours and has its own
record label. None of these activities or "facilities" put Colbert in any
ownership or control position with regard to Comedy Central or any
upstream entity.
Hence, the cable production "facility" used to produce or distribute the
ColbertReport is owned or controlled by Comedy Central, not Colbert the
candidate or host. Comedy Central has a role in production of the Colbert
Report, but it is also produced by Busboy Productions, Inc., in association
with Spartina Productions, Inc. as the show's credits and the Comedy
Central Web site disclose. The credits disclose that the Colbert Report is
copyrighted by Comedy Central, which indicates that it is Comedy Central
which owns the show.
80. The following ownership and programming information is drawn from Comedy Central's
press Web site. Comedy Central Web Page, www.comedycentral.com/press.
81. See Encyclopedia Brown Prods., Ltd. v. Home Box Office, Inc., 25 F. Supp. 2d 395,398
(S.D.N.Y. 1998).
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Busboy Productions, Inc., is a production company formed by Jon
Stewart and Ben Karlin. 2 Karlin left in late 2007, and it is unclear whether
he retains any ownership interest in Busboy. The Colbert Report is
produced by Busboy "in association with" Spartina Productions, Inc., of
which Stewart and Colbert serve as executive producers.83 Meredith
Bennett, Richard Dahm and Allison Silverman are co-executive producers
with Dahm and Silverman also serving as the series' head writers.84
Colbert is also one of the writers, but not a head writer.85
Spartina Productions, Inc. appears to be another production company
and may be owned by Stephen Colbert.86 Assuming that Stewart is a
principal in Busboy and Colbert a principal in Spartina, they would appear
to have some degree of ownership and control, which would give them
some level of control over the content of the Colbert Report, although
perhaps not total. Lou Wallach, an employee of Comedy Central, is listed
as "executive in charge of production for Comedy Central" on the Colbert
Report.87 Moreover, Comedy Central provides financing for Busboy in
return for a "first look" (e.g., right of first refusal) on Busboy development
projects. The Colbert Report was the first fruit of that agreement between
Busboy/Stewart and Comedy Central.
The most that can be said is that Colbert arguably has control of the
ColbertReport and its content. But it is Comedy Central that "distributes"
the show through its "facilities." Controlling one show out of many cannot
be control of the Comedy Central network or its studios and cablecasting
facilities, or whoever controls every one of its many shows could be said

82. Jacques Steinberg, "DailyShow "Alumnus Signs Dealwith HBO, N.Y. TIMES.COM, Aug.
18,2007, http://www.nytimes.com/2007/08/18/arts/television/1 8karl.html?n=Top/Reference/Times
%20Topics/People/S/Stewart,%2OJon.
83. Infra text accompanying note 88.
84. Infra text accompanying note 88.
85. See infra text accompanying note 88.
86. Spartina Productions, Inc. holds the copyright to Colbert's book I AM AMERICA.
COLBERT, supra note 55.
87. Comedy Central Web Page, supra note 80.
"The Colbert Report" is the first project developed under COMEDY CENTRAL's
first-look agreement with Jon Stewart's Busboy Productions, Inc. The show is
produced by Busboy in association with Spartina Productions, Inc. Stewart and
Colbert are the Executive Producers with Meredith Bennett, Richard Dahm and
Allison Silverman serving as Co-executive producers. The series' head writers are
Dahm and Silverman. Lou Wallach is Executive in Charge of Production for
COMEDY CENTRAL.
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to control Comedy Central. That would mean possibly a dozen or more
individuals, only one of which (Colbert) was a candidate, having "control"
of the facility. Too many controllers is the same as no controllers. Thus,
Colbert may control (or at least influence) content of the program, but not
ofthe "facility" which distributes the program. Even assuming Busboy and
Spartina are incorporated entities, this would not seem to disqualify them
from the media exemption in the absence of facility control.
Moreover, "control" has to be interpreted in the context of the purpose
of the media exemption, not some abstract concept of control. The intent
of the media exemption is to ensure the "unfettered right of the
newspapers, TV networks, and other media to cover and comment on
political campaigns."88 This purpose is fulfilled only if the facility owner
or controller, Comedy Central, is free to "air" political news,
commentaries, or editorials without regard to their specific content. If the
FEC can inquire deeply into the details of programming decisions in order
to judge the propriety of a broadcast or cablecast, then the "editorial"
judgment of the media entity may be impaired. It is for this reason that the
limited case law on the media exemption to FECA restricts the reach of the
FEC investigations until it is clear that the media exemption is not present.
The leading case detailing the application of the media exemption,
Reader's Digest Ass 'n, Inc. v. F.E.C., lays down a two prong test for the
media exemption: (1) whether the facility is owned or controlled by a
candidate; and (2) whether the press and media entity was acting in that
capacity.89 In that case, the threshold question was whether Reader's
Digest's distribution of a videotape of a reconstruction of the infamous
accident on the bridge at Chappaquidick was made as publicity for its
article on the subject, or whether it was an attempt to smear potential
presidential candidate Ted Kennedy unrelated to its media functions. 9°
However, because Reader'sDigestdid not involve any suggestion that the
periodical was owned or controlled by a political party or candidate, it
does not elaborate on the meaning of "owned or controlled."

88. Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 668 (1990) (emphasis
added).
89. Reader's Digest Ass'n, Inc. v. FEC, 509 F. Supp. 1210, 1215 (S.D.N.Y. 1981) (emphasis
added). See also FEC v. Phillips Publ'g, 517 F. Supp. 1308, 1312 (D.D.C. 1981); FEC v.
Machinists Non-Partisan Pol. League, 655 F.2d 380, 397 (D.C. Cir. 1981), cert. denied,454 U.S.
897(1981).
90. Reader's Digest Ass'n,Inc., 509 F.Supp. at 1211-13, 1215-16.
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D. Acting as a Media Entity
The acting as a media entity requirement is clearly met in the case of
the "Hail to the Cheese" campaign. Here, where Colbert does not own or
control Comedy Central, and Comedy Central's distribution of the Colbert
Report was in the ordinary course of its distribution of programming (e.g.,
acting as a press entity), it seems clear that the terms of the media
exemption are satisfied. A key factor is that the Colbert Report was a
regularly scheduled show carrying out the same activities and types of
programming before and after Colbert declared his cheesy candidacy.
The FEC, in advisory opinions, has approved Viacom/Showtime9" and
Viacom/MTV 92 and their regular programming shows for the media
exemption. The Showtime Advisory Opinion involved "American
Candidate," a fictional campaign simulation "reality show" by selected
contestants, and the FEC concluded that it was "commentary" and thus
exempt because the corporate entities were acting as media programming
entities. Colbert's "Hail to the Cheese" campaign could be considered a
fictional campaign simulation as well, although he did actually attempt to
get on the ballot. In Advisory Opinion 2004-7 (MTV), MTV wished to
organize a "pre-election" involving signing up young potential voters who
would fill out an online survey to select who they thought should be
President, and the results of the survey would be used to endorse a federal
candidate for office prior to the actual 2004 presidential election.
Numerous related activities were involved, but the FEC ruled that all were
exempt as "news story, commentary, or editorial." One activity,
distributing "election-related educational materials" at community events
was not considered part of the press
function, and was not exempt.
93
In Multimedia Cablevision:
Multimedia, a cable television provider, broadcast an editorial over
its cable systems urging the defeat of a clearly identified candidate
for Federal office. Multimedia also inserted fliers into its
subscribers' cable bills that urged the defeat of that Federal
candidate. The [FEC] concluded that the broadcasts were covered

91. FEC, Advisory Opinion 2003-34 (Showtime), Dec. 19, 2003, available at http://
herndon3.sdrdc.com/ao/no/030034.html.
92. FEC, Advisory Opinion 2004-7 (MT), Apr. 1, 2004, available at http://saos.nictusa.
com/saos/searchao.
93. In re Multimedia Cablevision, MUR 3657 (Multimedia Cablevision), quoted in FEC,
Advisory opinion 2004-7 (MTV), Apr. 1,2004, availableathttp://saos.nictusa.com/saos/searchao.
See also FEC v. Multimedia Cablevision, Inc., No. 94-1520-MLB, slip. op. at 13 (D. Kan. Aug. 16,
1995) (vacated as moot).
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by the press exemption, but that the distribution of the fliers
violated 2 U.S.C. 441b(a) because Multimedia was "acting in a
manner unrelated to its cablecasting function" when it produced and
distributed the fliers.94
Those situations most similar to Colbert's "Hail to the Cheese
campaign" are the Forbes95 and Dornan MUR96 matters because both
involved candidates who had some level of control of the media outlets.
In Forbes, the FEC initiated an action against Forbes, Inc., publisher of
Forbes Magazine, and others, claiming that monthly columns written by
"Steve" Forbes after he became a candidate for President in 1995 were
illegal corporate contributions. 97 Forbes had written the columns for years,
the columns did not change in content after he became a candidate, and the
columns never mentioned his candidacy nor solicited funds. Because the
FEC concluded that Forbes, who owned 51% of the stock of Forbes, Inc.
and served as the editor in chief of ForbesMagazine,had effective control
to the press
that he wasbyentitled
the FEC also
of
the facility,Accordingly,
the FEC.
theconcluded
case was dismissed
exemption."
Most significantly, in DornanMUR, the FEC declined to pursue ABC
Radio and other radio networks that allowed former Congressman Robert
Dornan to host a regular radio talk show in which he promoted his
campaign for office; the FEC found that the radio networks qualified for
the media exemption.99 The FEC concluded that the networks involved
were legitimate media entities operating in the course of legitimate media
programming functions, and that Doman's hosted shows and the campaign
nature of some of his remarks did not affect the application of the media
exemption.100

94. Id.
95. FEC v. Forbes, Inc., Statement of Reasons for Voting to Withdraw the Commission's
Complaint in FECv. Forbes,et al., May 27, 1999 [hereinafter Statement of Reasons], http://www.
fec.gov/members/mason/masonstatement4.htm. A "MUR" (Matter Under Review) is an
administrative proceeding in the FEC. It produces opinions by the Commissioners, jointly,
separately, or possibly dissenting, but not a ruling by a court unless subsequently appealed.
96. In re Doman MUR 4689, (Dornan) Joint Statement of Commissioners Wold, Elliott,
Mason & Sandstrom, (Feb. 14, 2000) [hereinafter In re Doman, Joint Statement].
97. Statement of Reasons, supra note 95.
98. Statement of Reasons, supra note 95 (citing by analogy "The political candidate does not
lose the protection of the First Amendment when he declares himself for public office." Brown v.
Hartlage, 456 U.S. 45, 53 (1982)).
99. In re Doman, Joint Statement, supra note 96, at 3.
100. Id. at 3-4.
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In DornanMUR, Robert Doman "guest hosted" several shows' 0 ' on a
number of ABC-owned radio stations through ABC Radio, Inc., which
leased satellite time to independent syndicators Premiere Broadcasting
Services and Salem Radio Networks. Premiere distributed the Reagan
show and Salem distributed the North and Keyes shows. Premiere and
Salem were identified as the "press entities" for purposes of the media
exemption. Premiere and Salem were not owned or controlled by a
candidate or political party; thus, the first prong of the media exemption
inquiry was satisfied.'0 2 Doman as a guest host was in control of the
microphone for the hours of the particular programs, but that did not make
him in control for purposes of the media exemption, just as Colbert being
the host does not give him "control" for purposes of the media exemption.
In Dornan MUR, the second prong of the media exemption was
satisfied because the entities were acting "in their capacities as members
of the media in presenting the programs in question."'0 3 The shows were
nationally syndicated, aired in many radio markets, generally featured
commentary on political topics, interviews with political figures, and
interaction with callers. "There [was] no indication that the formats,
distribution, or other aspects of production were any different when Mr.
Doman [hosted] than when the regular host was present," and accordingly,
the programs were within the press exemption as commentary."
In a separate concurring statement of reasons, Commissioner Mason
elaborated on the reasoning of several points, including the meaning of
"control" of a media entity. 0 5 For example, the notion of control is not to
be confused with whether an entity is acting in its media capacity:
The General Counsel argues that the media exemption is
inapplicable in this matter because "SRN and Premiere did not
retain control over the context in which Doman's campaign
discussions were used." Having concluded that neither of the
networks are "controlled, in whole or in part, by any political party,
committee or candidate," I do not read the General Counsel as
arguing that "control" for purposes of the FECA 's media
101. The Alan Keyes Show, the Oliver North Show, and the MichaelReagan Show.
102. See In re Dornan, Joint Statement, supra note 96, at 2.
103. Id. at2.
104. Id. The Joint Statement noted that the "usual format" nature indicated that the entity was
acting in its normal (media) capacity-comparing it to the Supreme Court's finding of
inapplicability of the press exemption to a "special edition" newsletter. FEC v. Mass. Citizens for
Life, 479 U.S. 238, 250-51 (1986).
105. Additional Statement of Reasons of Commissioner Mason, In reDornanMUR [hereafter
Mason Statement].
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exemption changes from program to program and hour to hour
based on the program content, format and personnel. The
Commission should not confuse or conflate the analysis of whether
a media entity is owned or controlled by a party or candidate with
the inquiry into whether a corporation is acting in its media capacity
in distributing specific material: these are consistently stated as
separate questions in court precedents and the Commission's own
documents.° 6
Commissioner Mason rejected any suggestion that programs hosted by
candidates should be treated as if they were owned or controlled by the
candidate, stating that:
In fact, it is precisely issues such as content, format and
personnel into which courts have prohibited the Commission from
inquiring prior to a determination that the media exemption does
not apply. See Reader's Digest, 509 F. Supp. at 1214-15, and
Phillips. 517 F. Supp. at 1313-14. Control of a facility akin to
ownership requires an ongoing direction of operations extending
to various operations of the media entity, similar to the position of
publisherfor a printpublication.07
'
In Dornan MUR, the general counsel had suggested that because
Doman has used his hours on air to advocate his candidacy and solicit
funds, this made his appearances as host inappropriate for the media
exemption. In rejecting that position, Commissioner Mason explained the
purpose of the media exception:
There is, however, no express advocacy or solicitation limitation
to the media exemption. In fact, it is plain that one purpose of the
media exemption is to permit explicit endorsements of candidates
by the media. Having determined that the talk shows at issue were
within the ordinary course of the radio networks' broadcasting
functions, the Commission has no authority to inquire into what
was said or by whom. Cf GC Report at 23 (discussing discovery of
program transcripts and station policies). The Commission has no

106. Id. (emphasis added) (citations omitted).
107. In re Robert K. Doman, MUR 4689, FEC, Feb. 14, 2000 (emphasis added). Additional
Statement of Reasons of Commissioner David M. Mason is available at www.fec.gov.
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authority to condition candidate appearances on broadcasts08 to
Commission-specified format limitations or content controls.1
Applying the Dornan MUR ruling to Stephen Colbert, turns out to be
a fairly straightforward analysis. At the end of the day, the most that can
be said is that Colbert writes for the Colbert Report, and may own an
interest in Spartina Productions, which "in association" with Busboy
produces the Colbert Report under the executive production supervision
of Comedy Central. Comedy Central and its upstream owners, MTV, and
Viacom, are the media facilities through which the Colbert Report is
distributed via cable. Colbert has no control equivalent to ownership of a
media entity whose facilities distribute the Colbert Report; he is not the
"publisher" by analogy of Comedy Central. At most (and perhaps not even
that), Colbert partially controls the ColbertReport as a host, but being the
host of one show does not mean he controls the facility.
Moreover, Comedy Central supplies a regular schedule of shows in the
same format as the Colbert Report, and Comedy Central provides those
shows in its regular course of business as a comedy cable service provider
acting as a media entity. Colbert was employed as a correspondent for the
DailyShow with Jon Stewart and was the host of the ColbertReport before
and after he announced the "Hail to the Cheese" campaign coverage.
Colbert was not employed because of his candidate status or prospects; he
was employed because he is a funny guy who allows Comedy Central to
draw viewers and sell advertising. Colbert's show fulfils the criteria for the
media exemption, and that should, as Commissioner Mason said in the
Dornan MUR, end the inquiry:
Regardless of the complexities of Doman's election challenge
and candidacy status, and despite the plethora of arguments for
imposing conditions and limitations on the FECA's media
exemption, this case is simple and straightforward. Salem and
Premiere are media entities within the meaning of the FECA's
media exemption. Neither are owned or controlled by a candidate
or political party. The production of radio talk shows is one, if not
the principal, core element oftheir media functions. The production
and distribution of the programs at issue was part of these normal
media functions. Under Reader s Digestand Phillips,these findings
end our inquiry.1"9

108. Mason Statement, supra note 105.
109. Id. at 13.
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IV. CONCLUSION: WHAT IF COLBERT WAS NOT JOKING?
Remarkably, the accusations that Comedy CentraI/MTV/Viacom were
violating federal election law by putting out the "Hail to the Cheese"
campaign segments were leveled even though everyone understood the
campaign was a joke. Of course, many earnest federal candidates in every
quadrennial campaign for the presidency are perceived as jokes,"' even
though the candidates themselves are deadly serious. In Stephen Colbert's
case, everyone, especially Colbert-the-candidate, knew it was a joke. In
practice, at least so long as Colbert was not on a state ballot, there was no
reason for campaign finance law to be concerned. Colbert only sought to
be on South Carolina's ballot. Even if he succeeded in SouthCarolina,
there would have been little reason for FEC concern.
Hypothetically, what if Colbert had not been joking? What if he had
not limited his ambitions to being South Carolina's favorite son? What if
he had succeeded in getting on the ballot, not only in South Carolina, but
in all of the states? Would the analysis be any different? Probably not.
At the end of the day, Colbert makes his living satirizing, commenting,
and editorializing on politics, news, and the media. Colbert is not required
to forfeit his occupation to run for office, even if he genuinely seeks the
White House,"' much less if he does so as an elaborate joke, or as a ploy
to sell more copies of his book. The question to be asked is whether
granting his "Hail to the Cheese" candidacy the benefit of the media
exemption where he seemingly qualifies for it on its face would undermine
the purposes or values underlying the media exemption?
I submit that it does not. Whether or not the Colbert Report or its
parent the Daily Show are "fake news" they undeniably inform, and
contain legitimate commentary or editorial, while they entertain. The
Colbert Report was not a Trojan Horse by which corporate interests
inserted or sought to insert their avatar into the White House. If Colbert's
run was real, he would have provided news, editorials, or commentary
along with his candidacy. Would that have been an advantage in his quest
for political office? Of course. Political candidates provide news,
commentary and editorials throughout their campaigns, even if they are
not hosting a well-regarded "fake news" show. It is hard to see why any
normal media functions are not served whether Colbert is a candidate or
not.

110. For some reason, Congressman Dennis Kucinich comes to mind.
S11. See Statement of Reasons, supra note 95, Forbes,at 9.
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Finally, what if another media personality-a "serious" one-like Bill
O'Reilly, Anderson Cooper, Wolf Blitzer or Lou Dobbs decides to run for
office and to use a show as a platform for doing so? We already know the
answer-Ronald Reagan, Arnold Schwarzenegger, Jesse Ventura, and
Fred Thompson have taught us that movie, television, and media celebrity
can give political candidates a running start that may carry them all the
way into office. Television personalities, even "basic cable" ones, are not
fundamentally different, and the Apocalypse is not yet upon us.
If Bill O'Reilly or Anderson Cooper decides to "do a Colbert" and run
for the White House in 2012 with their news shows as a media platform,
the media exemption issues would be no different than they were for
Colbert in his 2007/8 not-so-serious effort. So long as they do not own or
control the facility, whether cable or broadcast, the fact that they host their
show or even write the content would not take them out of the exemption.
They can even expressly advocate their own election because there is no
express advocacy exception to the media exemption. "Hail to the Cheese"
was a great joke when Stephen Colbert did it. Alas, neither O'Reilly nor
Cooper appear to have Colbert's comedic touch; their efforts may not be
as funny. Should we be concerned that pundits, real or fake, might be able
to ride their corporate-funded shows to genuine political office? I think
not.
Corporate media interests can already spend unlimited funds endorsing
or publicizing their chosen candidates on the air, in the paper, on the
Internet, whether or not their preferred candidate hosts their own show or
owns or controls their own broadcasting or cablecasting "facility," without
violating campaign finance laws. They can already do directly what some
would say they should not be able to do indirectly. Given that, how are we
any worse off if Bill O'Reilly or Anderson Cooper-or Stephen
Colbert-does it? Nacho Cheese Doritos® anyone?

324

UNIVERSITY OFFLORIDA JOURNAL OF LAW& PUBLIC POLICY

[Vol. 19

